QUYET PINH GIAM POC THAM SO 41/2006/DS-GPT
NGAY 07-11-2006 VE VU AN “TRANH CHAP
VE QUYEN SO HUU NHA”

HOQI PONG THAM PHAN TOA AN NHAN DAN TOI CAO

Ngay 07 thang 11 nim 2006, tai tru sd Toa an nhan dan ti cao, dd md phién toa
giam dbc thim xét xir vy an dan sy tranh chap vé quyén s hitu nha gitra cac duong su:

Nguyén don: Ba Trwong Thi Xon, sinh nam 1941; trii tai: so 51, dwong Nguyén
Trung Truc, khu phd 1, phudng Vinh Lac, thi x Rach Gi4, tinh Kién Giang.

Bi don: Ba Pao Thi Ba (ticc Khdnh), sinh nidm 1953; trii tai: s6 44, dwong Nguyén
Trung Tryc, khu phé 1, phuong Vinh Lac, thi xa Rach Gi4, tinh Kién Giang.

NHAN THAY:

Cin nha sb s6 44, duong Nguyén Trung Truc, khu phd 1, phuong Vinh Lac, thi xa
Rach Gia, tinh Kién Giang c6 cdu truc vach tuong, nén gach bong, mai bang c¢é dién tich
khoang 60m” 1a do 6ng Truong Chi xdy dung vao nim 1968 trén phan dat 6ng nhan chuyén
nhuong cua 6ng Banh Chu Sénh va ba Banh Thi Y. Sau khi xdy dung xong, 6ng Truong
Chi 1ap “T¢ ung thuan” d& ngay 7-10-1969 giao cin nha sd 44 - 46 cho anh rudt 1a ong
Truong Vian Lén dé hanh nghé ban quan ca phé va giai khat, con ong Chi vé thanh phb Ho
Chi Minh sinh song. Nam 1979, éng Truong Chi xuit canh sang My. Nam 1983, ba Dao
Thi Nga vé tam trd tai cin nha s 44, duong Nguyén Trung Truc. Nam 1990, 6ng Truong
Vin Lon chét. Sau khi ong Lon chét, ba Truong Thi Xon di ciung véi mot sé ngudi (HO
Thanh Hai, Pham Céng Lanh...) 1am gia mao gidy to va chit ky cia 6ng Truong Coéng Lén
dé hop 1y hoa chu quyén cin nha s6 44, duong Nguyén Trung Tryc cho ba Xon va khai kién
dén Toa 4n nhan dan thi x3 Rach Gia doi ba Pao Thi Ba phai tra lai can nha néi trén. Trong
qué trinh diéu tra, thu thap chung ctr dé gidi quyét vu kién, Toa an nhan dan thi xa Rach Gia
da phat hién vi¢c lam gian dbi cta ba Xon. Ngay 06-8-1993, Toa an nhan dan thi xa Rach
Gia c6 Cong van s6 16 gui Vién kiém sat nhan dan thi x3 Rach Gia dé nghi xem xét trach
nhiém hinh sy ddi véi ba Truong Thi Xon va nhitng ngudi c6 lién quan trong viéc lam gia
hd so uy quyén nha. Ngay 04-10-1993, Vién kiém sat nhan déan thi xd Rach Gia ¢ Cong
van s6 01 dé nghi cic co quan chirc ning rit lai gidy ching nhan quyén s& hitu cin nha sb
s6 44, duong Nguyén Trung Truc dd cap cho ba Xon. Tai Quyét dinh sd 57 ngay 26-10-
1993 Uy ban nhan dan thi x4 Rach Gi4 thu hoi toan bo gidy to di cdp cho ba Truong Thi

Xon ddi véi can nha noi trén. Ngay 23-7-1994, ba Xon c6 don xin rat don khéi kién, Toa an
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nhan dan thi xi Rach Gia ban hanh Quyét dinh s6 02 ngay 28-7-1994 dinh chi viéc giai
quyét vu an.

Ngay 09-3-1994, dya vio cac van ban uy quyén cua 6ng Truong Chi, ba Truong Thi
Xon khai kién yéu cau ba Dao Thi Ba roi khoi can nha sé 44, dudng Nguyén Trung Truc.

Ba Pao Thi Ba cho ring cin nha sb 44, duong Nguyén Trung Truc 13 thudc so hitu
ctia 6ng Truong Vian Lén vé6i 1y do: cin nha thudc dién cai tao theo chinh sach cai tao ddi
v6i ong Truong Chi di xuit canh hop phap. Nam 1980, éng Lén 1am don xin xac nhan
quyén so hiru cin nha nay va duoc Uy ban nhan dan phuong xac nhan quyén sé hitu cho
ong Lon. Ba va 6ng Lon tuy khong dang ky két hon nhung di duge Uy ban nhan dan
phudng x4c nhén 13 séng chung nhu vo chong. Nay éng Lon chét thi ba co6 quyén so hitu
can nha nay. Ngoai ra, ba con xac dinh viéc ty quyén cua 6ng Truong Chi cho ba Truong
Thi Xon 1a gid mao vi khong dung chir ky ctia 6ng Truong Chi va khong c6 chiing thuc cta
co quan Nha nude c6 tham quyén ciia Viét Nam. Do d6, ba Ba khong dong ¥ tra nha.

Tai ban an dan sy so thim sé 09/DSST ngay 28-6-1995 (trong ban an ghi nham la
HSST), Toa 4n nhan dan tinh Kién Giang da quyét dinh:

- Bac don kién doi lai nha cua ba Truong Thi Xon.

- Giit nguyén hién trang can nha 44 dwong Nguyén Trung Truc, khu khu pho I,
phuong Vinh Lac, thi xa Rach Gia, tinh Kién Giang cho ba Dao Thi Nga tié}? tuc quan ly sur
dung.

- An phi dan sw so tham buéc ba Truwong Thi Xon phdi nép dn phi gié ngach 5%
bang 2.500.000 dong.

Ngay 30-6-1995, ba Bao Thi Ba c6 don khang céo.

Ngay 03-7-1995, ba Truong Thi Xon c6 don khang cdo.

Tai ban an dan sy phiic tham sb 241/DSPT ngay 28-11-1995, Toa phiic thim Toa an
nhan dan tdi cao tai thanh phé H6 Chi Minh di quyét dinh:

1. Ba Truong Thi Xon dugc nhéan s¢ hitu can nha s6 44, duong Nguyén Trung Truyc,
khu phé 1, phuong Vinh Lac, thi x4 Rach Gi4, tinh Kién Giang. Theo gidy uy quyén sé hitu
do 6ng Truong Chi lap (tir My) ngay 13-12-1994.

2. Ba Pao Thi Ba phai c6 trach nhiém giao tra nha sé 44 Nguyén Trung Truc cho ba
Truong Thi Xon, trong thoi han 2 (hai) ndm bat dau ké tir ngay 28-11-1995.

Khi giao nha phai gilt nguyén hién trang nhu hi¢n nay.

3. Ghi nhan sy tu nguyén ctia ba Pao Thi Ba khong yéu cAu ba Xon phai hoan tra
tién sira chita nho nha 44 Nguyén Trung Truc (do trude ddy 6ng Truong Vin Lon bo ra stra
chira).

4. Ba Pao Thi Ba phai nop 50.000 dong an phi phuc tham dén su.

Sau khi xét xir phiic tham, ngay 06-11-1997 ba Pao Thi Ba c6 don khiéu nai voi ndi
dung: cin nha sé 44, duong Nguyén Trung Truc 14 tai san ciia chong ba, trong khi d6 gidy
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iy quyén ctia 6ng Truong Chi 1a khong ding ca vé ndi dung va hinh thirc. Vi vdy, Toa an
cap phuc tham giai quyét vu an 1a khong dung.

Tai Quyét dinh s6 109/KN-DS ngay 12-10-1998, Vién truong Vién kiém sat nhan
dan tdi cao di khang nghi ban an dan su phic tham sé 241/DSPT ngay 28-11-1995 cua Toa
phuc thim Toda 4n nhan déan tdi cao tai thanh phd H6 Chi Minh va dé nghi Uy ban Tham
phan Toa 4n nhan dan ti cao xét xtr theo trinh ty giam ddc thim theo hudng: hity ca hai ban
an so tham, phtc tham; giit nguyén hién trang can nha s6 44, duong Nguyén Trung Truc,
khu phé 1, phuong Vinh Lac, thi xa Rach Gid, tinh Kién Giang cho ba Pao Thi Ba (ttc
Khanh) quan 1y st dung nhu hién nay; véi nhan dinh:

“Viéc gidi quyét vu an ndi trén ciia Toa dn nhan dan tinh Kién Giang va Toa phiic
tham Toa dn nhén dan t6i cao tai thanh phé Hé Chi Minh dé vi pham nghiém trong cd vé té
tung va ngi dung:

1. Véto tung: Vu kién ba Truwong Thi Xon doi so hitu can nha 44 do ba Pao Thi Ba
dang quan Iy sir dung, da dwoc Toa dn nhdn dan thi xd Rach Gid gidi quyét bang “Quyét
dinh dinh chi gidgi quyét vu dn ddn sw” sé 02, ngay 2-7-1994 di c6 hiéu lwc phdp ludt. Vi
vdy, theo quy dinh tai Diéu 36 khodn 3 Phdp 1énh thi tuc gidi quyét cdc vu dn dan sw quy
dinh “Sw viéc da dvuoc giai quyét bc%ng ban an hodc quyét dinh da co hiéu lyc phap luat cua
Toa an” thi tra lai don khoi kién cho dwong sw. Truong hop nay Toa an nhan dan tinh Kién
Giang tra lai don cho ba Truwong Thi Xon moi dung quy dinh cua phdp luat.

2. Vé ndi dung: én phiic tham can cir vao gidy ity quyén ngay 9-11-1993 va ngay 13-
12-1994 ciia éng Treong Chi tir My giri vé dé budc ba Pao Thi Ba phdi trd cin nha 44 cho
ba Trieong Thi Xon la khéng c6 can cie: Boi 16: khi xudt canh sang My, éng Trwong Chi
khéng thuee hién cac quy dinh tai Piéu 21, 22 Nghi dinh 60/CP ngay 5-7-1994 va quyét dinh
111/CP ngay 14-4-1997 ciia Chinh phii vé viéc quan Iy va sé hitu nha ¢ do thi. Pong thoi
phap ludt Viét Nam chuwa co quy dinh nguoi nwdc ngoai, ngwoi Viét Nam dinh cw o nuwoc
ngoai co quyén s6 hitu bat dong san tai Viét Nam. Tai Piéu 833, khoan 1 Bo luat dan su quy
dinh vé quyén sé hitu tai san: “Viéc xdc Idp, cham dirt quyén sé hivu doi véi tai san dwoc
xac dinh theo phap ludt cua nuwoc noi co tai san...”".

Nhue vdy, theo quy dinh ciia phdp lugt Viét Nam thi 6ng Truwong Chi khéng cé quyén
s& hitu bat ddng san (can nha 44) khi éng dang dinh cw, sinh song tai My. Viéc ong iy
quyén cho ba Triwong Thi Xon kién doi sé hitu cin nha 44 hién ba Pao Thi Ba dang quan 1y,
st dung la bat hop phdp. Bdi vi, khi éng Chi xudt canh sang My, éng khong ké khai cin nha
trén véi co quan nha nuwée cé tham quyén & Viét Nam. Trong khi d6 van ban ung thudn
ngay 7-10-1969 ciia 6ng Chi giao cho éng Lon quyén quan 1y, sir dung cdn nha néi trén van
6 hiéu lwc phdp ludt. Viéc ba Xon trinh ba gidy 1y quyén ciia 6ng Chi, gom cdc ngay 25-5-
1991, 9-11-1993, 13-12-1994 nhung déu la ban photo khéng dwge co quan cong chimg ciia
Viét Nam xdc nhdn; Chit ky ciia éng Chi trong cdc gidy ity quyén nhin mdt thuong ciing
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thay khdc nhau, nhung chia dwoce giagm dinh nén khéng cé gid tri phdp Iy lam cin civ dé
gidi quyét vu dn.

Hién tai ba Truong Thi Xon da co ché & on dinh, ba Dao Thi Ba ngoai can nha 44
ba dang qudn Iy, sir dung, khéng cé ché & nao khdc”.

Tai Quyét dinh s6 12/UBTP-DS ngay 23-2-1999, Uy ban Thim phan Toda 4n nhan
dan t6i cao di quyét dinh tam dinh chi viéc giai quyét vu 4n dan su vé tranh chap quyén so
hitu cin nha sé 44, duong Nguyén Trung Truc c6 nguyén don 1a ba Truong Thi Xon va bi
don 13 ba Pao Thi Ba cho dén khi c6 quy dinh méi.

Tai phién toa gidm dbc tham, dai dién Vién kiém sat nhan dan tdi cao dé nghi Hoi
d6ng Tham phan Toa an nhan déan ti cao hily ban an dan sy phuc tham va ban 4n so tham;
giao hd so cho Tda 4n nhan dan tinh Kién Giang xét xtr so thdm theo quy dinh cta phap

luat.
XET THAY:

Theo cac vin ban ty quyén ngay 22-5-1991, ngay 09-11-1993 va ngay 13-12-1994,
thi ong Truong Chi iy quyén cho ba Truong Thi Xon yéu cau ba Pao Thi Ba roi khoi can
nha sb 44, duong Nguyén Trung Truc, khu phé 1, phuong Vinh Lac, thi xa Rach Gié, tinh
Kién Giang. Ba Dao Thi Ba cho ring nhiing vin ban ty quyén nay la gia mao. Theo tai liéu
¢6 trong hd so vu an thi cac van ban ty quyén nay déu 1a ban photo khong duoc co quan
Nha nude co thim quyén cia Viét Nam xéac nhén, chit ky cua 6ng Chi co sy khac nhau
nhung chua dugc giam dinh. Hon nita, cac vin ban nay chi co dau ching thue cia co quan
nha nude co thim quyén ctia Viét Nam xac minh vé tinh chan thuc cta cac vin ban dé. L&
ra, Toa an cip so thidm va Toa an cap phiic tham phai yéu cau dwong su cung cép cac vin
ban uy quyén theo ding quy dinh cta phap luat tir d6 méi c6 co so thy 1y giai quyét vu an
nhung Toa an cdp so tham va Toa an cap phiic tham da thu 1y giai quyét vu an 1a khong
dang phap luat.

Pong thoi néu viée ty quyén d6 1a dung, thi Toa an cip so tham va Toa an cdp phuc
tham xac dinh nguyén don trong vu an doi quyén so hitu nha 1a ba Truong Thi Xon ciing 1a
khong diing phéap luat vi ba Xon chi 12 ngudi duoc 6ng Chi iy quyén. Ngoai ra, tuy cin nha
s6 44, duong Nguyén Trung Tryc, khu phé 1, phuong Vinh Lac, thi xa Rach Gi4, tinh Kién
Giang 1a do 6ng Truong Chi xdy dung trén phan dat 6ng nhan chuyén nhugng ciia 6ng Banh
Chu Sénh, ba Banh Thi Y nhung 6ng Chi chwa dugc cip gidy chimg nhan quyén s hitu nha
va quyén st dung dat. Do d6, vé mat phap 1y ong Chi ciing chua phai 1a chu so hiru hop
phap cin nha dang tranh chip. Toa an cip so tham va Tda an cp phiic thim chua xac minh
¥ kién ciia co quan Nha nudc c6 thim quyén vé can nha sb 44, duong Nguyén Trung Truc
¢6 thudc quyén so hitu hop phéap ciia 6ng Chi hay khong? Mit khéac, néu cin nha nay thudc
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quyén s& hitu hop phap cua ong Chi thi khi di xuét canh 6ng Chi khong ké khai voi Nha
nude vé cian nha nay theo quy dinh cta phap luat. Nhimg van dé nay Toa an cip so tham va
Toa an cép phuc tham chwa xac minh lam 16 nhung da giai quyét va budc ba Pao Thi Ba tra

nha cho ba Truong Thi Xon la khong dung.
QUYET PINH:

1. Hay ban an dan sy phiic tham sé 241/DSPT ngay 28-11-1995 cua Toa phiic thim
Toa 4n nhan dan t6i cao tai thanh phé Hd Chi Minh va ban 4n dan su so thim s 09/DSST
ngiy 28-6-1995 ciia Tda 4n nhan dan tinh Kién Giang d xét xir vu 4n tranh chép vé quyén
sO hiru nha gitra nguyén don 1a ba Truong Thi Xon véi bi don 1a ba Pao Thi Ba.

2. Giao ho so vu an cho Toa 4n nhan déan tinh Kién Giang giai quyét, xét xtr so tham

lai theo dung quy dinh cta phép luat.

- Ly do hiiy cdc bin dn so thiam va bin dn phiic tham:

1. Cén xé4c dinh lai van ban uy quyén do nguyén don xuit trinh;

2. Can x4c minh 1am cha s& hiru hop phap ciia cin nha c6 tranh chép.
- Nguyén nhén dén dén viéc hity cdc ban dn so tham va phiic tham:

Thiéu sot trong viéc thu thap, xac minh va danh gia ching cir.
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