Cong ty chitng khoan phd sdn: Nha diu tw1a chi ng

Van dé& ma nhiéu nha dau tv (NDT) quan tAm hién nay la ching may CTCK lam vao
tinh trang phd sdn thi tai sdn (tién va chiing khodn) clia ho trong tai khodn cé dudc
ddm bdo? PTCK di c6 cudc trao d6i vdi Luat st Pham Thi Bich Lién, Cong ty luit
hgp danh Luit Viét xoay quanh van dé nay trén co s& Nghi dinh 114/2008/ND-CP
huéng din thi hanh mot s§ di€u cda Luat Phd sdn d6i v6i doanh nghiép hoat dong
trong linh vyc kinh doanh bdo hi€m, chitng khodn va tai chinh khidc vira dugc ban
hanh. Kim Lan thuc hién.

Nghi dinh 114 dua ra bién phdp d€ thuc hién thif tuc phd sdn CTCK nhim muc dich
gidi quyét quyén loi cia chi ng. Trong trudng hop CTCK Iim thit thodt tii sdn cia
NPT, NPT co dupc coi 12 chii ng hay khéng?

V& nguyén tic, khi NPT md tai khodn giao dich tai CTCK thi CTCK c¢6 nghia vu quin
ly tai sin cda NPT (bao gdm tién va chitng khodn) va thuc hién céc giao dich theo
lénh cia NPT thong qua tii khodn d6 theo cic hgp ddng méd tai khoidn d€ thuc hién
giao dich mua, ban chitng khodn da ky gitta CTCK va NDT.

Trong trudng hop CTCK rdi vao tinh trang phd sdn, ddong thdi 1am that thodt tai sdn
ctia NPT do ¢d tinh hay vd y thi vé nguyén tic CTCK di khong thuc hién ding cic
cam k&t vé nghia vu quan Iy tai sin cho NDT. Nhu vay, CTCK d6 sé& phai chiu trach
nhiém hoan trd lai tai sdn hoic bdi thudng thiét hai cho NDT. N&u khong thé hoan tra
lai dugc bing hién vat thi hoan trd biing tién c6 gid tri tuong duong. Khi d6, NDT sé&
trd thanh chd ng c6 bdo ddm (c6 tai sdn cam c6, thé chap trong CTCK), chi ng khong
c6 ddm bdo (khdng c6 tai san cAm cd, thé chap trong CTCK) hoic chd ng ¢6 bido ddm
mdt phan (c6 mot phan tai sdn cam cd, thé chap tai CTCK), tuy thudc vao tirng trudng
hop cu thé giita CTCK va NDT.

Phén loai chi ng nhur viy, viéc thanh todn tién cho tirng chii ng nhu thé nio?

Né&u NPT Ia chili ng c6 bdo ddm hoic chl ng c6 bdo ddm mdt phan thi quyén 1gi clia
ho s& dugc gidi quyét theo quy dinh cta Luat Phd sdn. Trudng hop NDT 1a chii ng
khong c¢6 bdo ddm thi sau khi CTCK thanh todn cdc khodn phi phd sidn, ng luong, trg
cAp thoi viéc, bdo hiém xa hoi cho ngudi lao dong thi NPT sé& dugc CTCK thanh toin
dl s& ng. N€&u gid tri tai sdn cia CTCK khong di d€ thanh todn cdc khodn ng thi mdi
NDT sé& dudc thanh toin mdt phan khodn ng theo ty 1& tuong ng vé6i gid tri khodn nd.
Viéc phan loai chl ng 1a cin c d€ thanh todn cho NPT theo nguyén tic chd ng c6
ddm bdo, ngudi lao dong rdi mdi d€n cdc chli ng khong c6 ddm bio.



Gid chitng khodn thay do61 tirmg ngay, gid tri ciia chifng khodn ma NPT s& hitu vio thoi
diém CTCK 1im that thodt khdc vJi thoi di€m gidi quyét 4p dung thii tuc phd sdn. Gid
tri boi thudng dirgc xdc dinh nhir thé nio?

Diing 12 thit khé xdc dinh gid tri nay. Piéu nay cang cho thdy da d&n lic NPT cin
phdi tw bdo vé quyén 1gi cla minh biing cdch ra sodt lai cdc gidy tJ, thda thuin, hgp
ddng da ky v6i CTCK khi ding ky md tai khodn giao dich chitng khodn. Trong trudng
hgp cin thi€t, nén c6 nhitng thda thuin bd sung chi ti€t vé& viéc bdi thudng thiét hai ddi
vdi tién va chitng khodn trong tai khodn clia NPT, nhit 12 d6i v6i CTCK c6 dau hiéu
thua 15, 1Am vao tinh trang m4t khad niing thanh todn cdc khodn ng dén han. Ngoai ra,
ciing can xem xét d&€n viéc CTCK c6 1dp quy bdo vé NPT hay mua bio hiém nghé
nghiép cho nghiép vu kinh doanh chitng khodn d€ bdi thudng cho NPT hoic cé thda
thuin khic hay khong.

Nghi dinh 114 quy dinh, k€ tir ngdy nhin dugc quyét dinh md thii tuc ph4 sdn, nghiém
cdm CTCK thuc hién mot s6  hoat dpng diu nr hay cdc hoat dong khdc lién quan dén
tai khodn tién va tii khodn chifng khodn cia khich hing. Néu CTCK c6 tinh vi pham
thi sé bj xit Iy nhir thé nao?

Trudng hgp CTCK van ¢d tinh thyc hién nhitng giao dich bi nghiém cAm thi ty theo
muc do vi pham va yé€u td 16i, CTCK phdi chiu nhitng ché tai tuong dng do vi pham
diéu cAm ciia phdp luit va nhitng giao dich nay duong nhién bi vo hiéu toan bo. Theo
Luit Ph4 sdn, trong trudng hop nay, cdc chii nd khong c6 bdo ddm va t6 quan 1y, thanh
ly tai sdn c6 quyén yéu ciu tda 4n tuyén bd giao dich nay vd hiéu. V& mit tai sin,
viéc xt ly giao dich v6 hiéu s€ tudn theo quy dinh chung ctia B Iuat Dan su.

Ngoai ra, n€u CTCK c6 nhitng hanh vi vi pham thi c¢6 thé bi x& phat vi pham hanh
chinh tuong tng v6i hanh vi vi pham quy dinh tai Nghi dinh 36/2007/ND-CP ngay
08/3/2007 vé& xi phat vi pham hanh chinh trong linh vuc chiing khodn va thi trudng
chitng khodn. Hon nita, theo Phdp 1énh stta ddi, bd sung Phdp 1énh Xt Iy vi pham hanh
chinh s& 04/UBTVQHI12 ngay 02/4/2008, thim phdn dudc phian cong gidi quyét vu
viéc phd sdn c6 quyén: phat cdnh cdo; phat tién dén 10 triéu dong; tich thu tang vat,
phuong tién st dung dé vi pham. Nhu viy, tiy tirng trudng hdp cu thé ma thim phan
dudc phan cong phu trach vu viéc phd sdn c6 thé 4p dung mdt trong cic bién phap xi
phat hanh chinh néu trén d6i véi CTCK c¢6 hanh vi vi pham.

Tuy nhién, d€ c6 cd s& thdng nhat trong viéc xtt Iy CTCK khi ¢6 hanh vi vi pham trong
qud trinh thyc hién thd tuc phd san thi viéc ban hanh Nghi dinh x& phat vi pham hanh
chinh trong linh vuc ph4 sdn néi chung va pha sén CTCK néi riéng la can thi€t nhim
han ch€ cédc vi pham x4y ra trong qud trinh gidi quyét thi tuc phd sn, tir d6 bdo vé
quyén 1gi cho NPT va nhitng chi thé cé quyén, 1¢i ich lién quan.
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